
 
Inquiry Set 12.5: Government What Makes a Law Constitutional?  
Does that ever Change? Who Decides? 

 
 
 

I. Inquiry Set Introduction 

Inquiry Set Title   What Makes a Law Constitutional? Does That Ever Change? Who Decides? 

Brief Description  This inquiry set asks students to examine primary documents – from amendments to the U.S. Constitution to an 
African American woman’s handwritten plea to the court after being forcibly ejected from a streetcar, to a photo of a 
Mexican American family who challenged race discrimination in public schools – that will enable them to understand 
both the enduring primacy of the Constitution and the different ways it has been interpreted by the courts over time. 

Authors  Elaine Elinson  
Beth Slutsky, California History-Social Science Project, UC Davis 

Grade Levels  12 (American Democracy) 

Topics/Concepts  Supreme law of the land, constitutionality, separation of powers, checks and balances, role of the judiciary, state 
law and federal laws, conflict of interest, Bill of Rights, First Amendment rights, freedom of religion, freedom of the 
press, freedom of assembly, protest movements, organizing, equal protection, racial discrimination, racial 
segregation, separate but equal, equal protection (under the law), class action lawsuits, judicial precedent, 
marriage equality 

 

CA HSS 
Standards / 
Frameworks  

Principles of American Democracy 
  
12.5 Students summarize landmark U.S. Supreme Court interpretations of the Constitution and its amendments. 
  

12.5.1 Understand the changing interpretations of the Bill of Rights over time, including interpretations of the 
basic freedoms (religion, speech, press, petition, and assembly) articulated in the First Amendment and the 
due process and equal-protection-of-the-law clauses of the Fourteenth Amendment. 
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12.5.3 Evaluate the effects of the Court's interpretations of the Constitution in Marbury v. Madison, McCulloch 
v. Maryland, and United States v. Nixon, with emphasis on the arguments espoused by each side in these 
cases. 
 
12.5.4 Explain the controversies that have resulted over changing interpretations of civil rights, including those 
in Plessy v. Ferguson, Brown v. Board of Education, Miranda v. Arizona, Regents of the University of 
California v. Bakke, Adarand Constructors, Inc. v. Pena, and United States v. Virginia (VMI). 

Framework 
Excerpt 

The courts play a unique role among the three branches because the framers intended the courts to be insulated 
from public opinion in order to independently interpret the laws. Students begin their study of the work of the 
Court by reviewing Marbury v. Madison (1803) to answer the question, What is judicial review, and how does it 
work? Students concentrate on how the courts have interpreted the Bill of Rights over time, especially themes 
such as due process of law and equal protection as guaranteed by the Fourteenth Amendment, by answering the 
question, What makes a law or an action unconstitutional, and does that determination ever change? 

  
Whenever possible, students should learn through illustrations of the kinds of controversies that have arisen 
because of challenges or differing interpretations of the Bill of Rights. For example, the unit can be organized 
around case studies of specific issues, such as the First Amendment’s cases on free speech, free press, religious 
liberty, separation of church and state, academic freedom, and the right of assembly, or the Fourth Amendment’s 
warrant requirements and protections against unreasonable search and seizure. 

  
Supreme Court and other federal court decisions may be debated or simulated in the classroom following 
readings of original source materials, including excerpts from the cases of Texas v. Johnson (flag burning), West 
Virginia v. Barnette (flag salute in schools), Tinker v. Des Moines (symbolic speech in schools), New York Times 
Co. v. United States (press prior restraint), Engel v. Vitale (school prayer), and Mapp v. Ohio (search and 
seizure). These cases once again reflect tensions between individual rights and societal interests; they also 
illustrate how each case involved real people and how the present laws resulted from the debates, trials, and 
sacrifices of ordinary people. 

  
In examining the evolution of civil rights under the equal protection clause of the Fourteenth Amendment, 
students can draw upon their knowledge of the Civil War and the passage of the Reconstruction-era 
amendments. Students may examine the changing interpretation of civil rights law from the Plessy v. Ferguson 
decision of 1896 to the Brown v. Board of Education decision of 1954. Although it is not possible to analyze every 
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decision that marked the shift of the Supreme Court from 1896 to 1954, critical reading of the Yick Wo v. Hopkins, 
Korematsu v. United States, Mendez v. Westminster School District (US Circuit Court of Appeals, 1947), and 
Sweatt v. Painter decisions remind students that racial discrimination affected not only African Americans but 
other groups as well, including Asian Americans and Hispanics. 

 
Subsequent Court cases addressed the rights of women (Reed v. Reed, 1971); American Indians (Morton v. 
Mancari, 1974); and the lesbian, gay, bisexual, and transgender community (Lawrence v. Texas, 2003, and 
Obergefell v. Hodges, 2015). The Brown decision and the cases of Bakke v. Regents of the University of 
California and Grutter v. Bollinger provide students with the opportunity to deliberate and debate whether 
affirmative action is an appropriate way to address inequality. School-related cases of Tinker v. Des Moines 
(1969), Fricke v. Lynch (1980), New Jersey v. T.L.O (1985), Henkle v. Gregory (2001), and the 2013 Resolution 
Agreement announced by the United States Department of Education in Student v. Arcadia Unified School 
District offer additional perspectives relevant to students on free speech, privacy, nondiscrimination, and civil 
rights for students in schools. 

  
Students may use materials from these cases and others to analyze majority and minority opinions; participate in 
classroom courts; write simple briefs extracting the facts, decisions, arguments, reasoning, and holding of the 
case or editorial pieces stating their views; and using evidence to support their conclusions about the decision. 

Standards California English Language Development Standards for Grade 11-12   
Part I. Interacting in Meaningful Ways   
 

B. Interpretive 
6. Reading closely literary and informational texts and viewing multimedia to determine how meaning is 

conveyed explicitly and implicitly through language. 
7. Evaluating how well writers and speakers use language to support ideas and arguments with details 

or evidence depending on modality, text type, purpose, audience, topic, and content area. 
8. Analyzing how writers and speakers use vocabulary and other language resources for specific 

purposes (to explain, persuade, entertain, etc.) depending on modality, text type, purpose, audience, 
topic, and content area.  

 
Common Core State Reading Standards for Literacy in History/Social Studies, Grades 11-12 

1. Cite specific textual evidence to support analysis of primary and secondary sources, connecting insights 
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gained from specific details to an understanding of the text as a whole. 

2. Determine the central ideas or information of a primary or secondary source; provide an accurate summary 
that makes clear the relationships among the key details and ideas. 

3. Evaluate various explanations for actions or events and determine which explanation best accords with 
textual evidence, acknowledging where the text leaves matters uncertain. 

Investigative 
Question 

What makes a law constitutional, and does that determination ever change?  
 

Historical 
Background 
 

This inquiry set asks students to examine primary documents — from amendments to the US Constitution to an 
African American woman’s handwritten plea to the court after being forcibly ejected from a streetcar, to a photo of a 
Mexican American family that challenged race discrimination – that will enable them to understand both the 
enduring primacy of the Constitution and the different ways it has been interpreted by the courts over time. 
 
1. US Constitution 
 1a. Excerpts from US Constitution, Article 1 and Article 3 
 1b. California Constitution [Spanish] 
 
2. First Amendment 
 2a. Citation: US Constitution, First Amendment  
 2b. Photo of Charlotte Gabrielli, age 9, 1936 
 
3. Marbury v. Madison: Judicial review 

3a. US Supreme Court ruling in Marbury v. Madison (fragments of the original ruling, partially destroyed by 
fire) 

4. Fourteenth Amendment — Equal protection 
4a. US Constitution, Fourteenth Amendment 
4b. Charlotte Brown’s plea to the court against Omnibus Railway Company 

 
5. Yick Wo v. Hopkins 
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 5a. Yick Wo laundry in San Francisco (photo)  

            5b. San Francisco ordinance barring wooden laundries 

6. Plessy v. Ferguson 

6a. Photo of “Colored” sign on courthouse lawn 

6b. Headline in San Francisco Call (1897) about suit against Sutro Baths 

7. Mendez v. Westminster 

 7a. Photo of parents Gonzalo and Felicitas Mendez  

 7b. Photo of Hoover “Mexican school” 

8. Brown v. Board of Education — The End of Separate but Equal 

8a. Photo of mother and daughter on steps of US Supreme Court building with newspaper announcing ruling 
in Brown v. Board 

9. Obergefell v. Hodges — Marriage Equality 

9a. Photo of Phyllis Lyon and Del Martin with San Francisco Mayor Gavin Newsom 

  
As they examine the primary sources, students will observe that while judges always look to the Constitution as the 
fundamental basis to determine the validity of any law, social movements and the actions of courageous individuals 
have influenced court rulings to provide a more expansive view of rights.  
 
Throughout this examination of what makes a law constitutional, we will highlight not only court rulings but also the 
people behind them, those individuals and organizations that have challenged unfair laws — even settled law — and 
made changes that affect the rights of us all. 

Potential 
Sensitive Issues, 
Topics, and 
Information 

The issue of marriage equality, discussed in Source 9 (Obergefell v. Hodges), may touch on sensitive issues for 
some students who are themselves LGBTQ but may not be open about their orientation or, on the other hand, 
students who have been raised in religions that oppose same-sex marriages. 
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Map  
 

US Supreme Court, Washington, DC; US Capitol, Washington, DC (where the US Supreme Court convened from 
1801 until the opening of the Supreme Court Building in 1935); Fremont Elementary, Sacramento (Charlotte 
Gabrielli); San Francisco, (Charlotte Brown); 349 3rd Street, San Francisco (Yick Wo laundry location); Halifax, 
North Carolina; Sutro Baths, San Francisco; Westminster, California 

 

II. Source Sets 

#1  Primary 
Source 

1a. US Constitution — Separation of Powers 
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1b. Constitucion del estado de California (1849) 
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Transcript: 
 
PROCLAMA AL PUEBLO DE CALIFORNIA  
Los Delegados del Pueblo reunidos en convencion han formado una Constitucion que se os somete ahora para 
vuestra ratificacion. El tiempo y modo de votar sobre esta Constitucion y de celebrar la primera eleccion general 
estan claramente esplicados en el apendice; todo el asunto pues se deja a vuestra despreocupada y deliberada 
consideracion  
 
El Prefecto (o el que desempene las funciones de su empleo) de cada distrito, designara los lugares en donde se 
deba concurrir para votar, y dara el debido aviso para la eleccion, en conformidad con las prevenciones de la 
Constitucion y del apendice.  
 
Se desea ahora que el Pueblo establezca un Gobierno para si mismo, y nombre los empleados que necesite para 
hacer y egecutar las leyes. El egecutivo actual desea sincera y fervorosamente que vuestra eleccion sea acertada, 
y que el Gobierno que vais a establecer asegure la felicidad y bien estar permanente del nuevo Estado; y si llegare 
a ratificarse la Constitucion, tendra mucho gusto en trasmitir sus facultade, al individuo que el Pueblo elija para su 
sucessor.  
 
Dado en Monterey, California a los doce dias del mes de Octubre del ano de 1849.  
 
(Firmado,) B. RILEY Genl. de Brig. del Egerto, de los E.U. y Gobernador de California  
 
De oficio; (Firmado,) H.W. HALLECK, Capn. y Sccrio de Estado. 
 
 

Title of Source 1a. Constitution of the United States  
1b. California State Constitution 

Date  1a. 1787 September 17 
1b. 1849 

Holding Institution 1a: U.S. National Archives and Records Administration 
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1b: California State Archives 

Link to Record 1a: https://catalog.archives.gov/id/1667751 
1b. https://archives.cdn.sos.ca.gov/collections/1849/images/1849Constitucion2.pdf 

 

For the Student 
 

Excerpts from Constitution of the United States 
 
Article 1, Section 1 
All legislative Powers herein granted shall be vested in a Congress of the United States, which shall consist of a 
Senate and House of Representatives. 
 
Article 3, Section 2 
The judicial Power shall extend to all Cases, in law and Equity, arising under this Constitution, the Laws of the 
United States, and Treaties made, or which shall be made, under their Authority… to Controversies between two or 
more States; between a State and Citizens of another State; between Citizens of different States,—between 
Citizens of the same State claiming Lands under Grants of different States, and between a State, or the Citizens 
thereof, and foreign States, Citizens or Subjects. 
 
The US Constitution is referred to as the “supreme law of the land.” Congress makes many laws, but all of them 
must be constitutional, or they are not valid. The role of the courts is to determine whether a law is constitutional. If 
it is not, it must be struck down, even if Congress has enacted it. 
 
The sections of the US Constitution that define the powers of each of the three branches of government — 
executive, legislative, and judicial — are the foundation of the concept of checks and balances, where  each 
branch has a particular responsibility, but that they all work together to ensure the constitutional operation of the 
federal government. 
 
In addition to the US Constitution, each state has a constitution that grants rights to the residents of that state and 
delineates the powers of the different branches of government. State legislators enact laws that affect only the 
people in that state. A law in a state may expand the rights of its citizens beyond federal law, but it may not 
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diminish them. As you will see from the documents, some laws were considered valid in some states but not in 
others.  
 
The US Constitution mandates that the judicial branch of the government determines whether a law is 
constitutional. The foundational document set up a standard concept against which future amendments, rulings, 
and laws would be judged. Throughout history, we have witnessed how different courts — including the US 
Supreme Court at different periods of time — has interpreted laws differently, at one point ruling that a law was 
constitutional and later ruling that it was not. In addition, state courts, like the California Supreme Court, have also 
offered different interpretations. 

 
As Justice Sandra Day O’Connor stated in her book The Majesty of Law: “Courts, in particular, are mainly reactive 
institutions. Change comes principally from attitude shifts in the population at large. Rare indeed is the legal victory 
— in court or legislature — that is not a careful byproduct of an emerging social consensus.” 
 
Questions of inquiry: 
1. Who was left out of the US Constitution when it was first signed? Why? 
2. Who was left out of the California Constitution when it was first signed? Why? 
3. The California Constitution of 1849 was written in both English and Spanish. What does this tell you about the 
early state lawmakers? How do we know? How has that changed over time? 

4. Justice Sandra Day O’Connor was the first woman to sit on the US Supreme Court. Analyze her statement about 
public opinion and the courts and consider why she wrote it. 

  

For the Teacher 
 

These two sections from the Constitution address the questions Which body of the government enacts federal 
laws, and which body of the government determines whether a law is constitutional? Although it seems very 
straightforward, from the very earliest days of the nation there was conflict over which branch of the government 
had the ultimate responsibility for ensuring that all laws conformed with the US Constitution, the “supreme law of 
the land.” 
In addition to the US Constitution, each state has a constitution that defines the rights of the people in the state. 
The state laws can enhance the rights of people but cannot negate the rights granted in the US Constitution or by 
federal law.  
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Sometimes states enact conflicting laws — such as whether marriages between people of different races are legal 
or whether a pregnant woman has the right to choose to bear a child — the US Supreme Court is the ultimate 
arbiter in deciding a uniform law that applies to all people in every state. 
 
In addition, as Justice Sandra Day O’Connor so eloquently stated, courts — including the highest court in the land 
– are also reactive institutions. At different points in its history, the US Supreme Court has decided the same issue 
differently — whether it be about race segregation, school prayer, or marriage equality. The court’s interpretation 
of the constitutionality of laws evolves. 

 

#2  Primary 
Source 

First Amendment to the US Constitution – Freedom of Speech, Press, Association, and Religion 
 
2a. First Amendment, US Constitution (originally Article the 3rd) 
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Transcript excerpt: 
 
Article the 3rd  

Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the 
freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a 
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redress of grievances. 

 
2b. Photo of Charlotte Gabrielli, age 9, plaintiff in a freedom of religion case. 
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Title of Source 2a. Bill of Rights 
2b.Charlotte Eliza Gabriella, age 9 years  

Date 2a. 1789 September 25 

Holding Institution 2a. U.S. National Archives and Records Administration 
2b. California Historical Society 

Link to Record 2a. https://catalog.archives.gov/id/1408042 

 

For the Student 
 

This is the First Amendment to the US Constitution, the first of the ten amendments that became known as the 
Bill of Rights. The Bill of Rights forms the basis of individuals’ key rights that the government may not violate: 
freedom of religion, freedom of assembly, freedom of the press, the right to a jury trial, etc. 
 
Several freedom of religion cases in the twentieth century came before the US Supreme Court from states that 
held different rulings. The Supreme Court had to decide whether the compulsory flag salute in public schools 
violated the First Amendment rights of students who were Jehovah’s Witnesses. The fact that the court decided 
differently in a very short span of time vividly illustrates how courts may quickly change their view of what is 
constitutional. What might have seemed like an abstract ruling in the nation’s capital had a dramatic impact on the 
lives of many Jehovah’s Witnesses in cities and towns across America. 

 
Questions of inquiry: 
 

1. Why do you think Congress felt the need to amend the Constitution with the Bill of Rights? 
2. What were some of the geopolitical circumstances that made the Court reverse its ruling in the freedom of 

religion cases? What were some of the internal reasons? 
3. Consider one of the factors that may have led to the rise of the demand for freedom of association (e.g., the 

fight against Jim Crow, the growth of trade unions) and describe how the Court perceived and ruled using 
the First Amendment. 
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For the Teacher 
 

The First Amendment explains the limitations of the powers of Congress.While the language appears in the 
negative ("Congress shall make no law..."), this amendment instructs Congress about its limitations on exerting 
power over citizens. This amendment sought to protect the rights and voices of ordinary people from the potential 
encroachments of Congress, and has provided the legal foundation for striking down laws as unconstitutional 
because they violated the First Amendment rights of individuals. 
 
It is interesting to note that although the First Amendment was passed by Congress in 1789, it was not the basis 
for many cases until the early twentieth century. There were many factors that led to this: internationally, World 
War I and the Russian Revolution and nationally, Jim Crow, women’s suffrage, and trade unions. 
 
Charlotte Gabrielli was 9 years old in 1936 when she was suspended from Fremont Elementary School in 
Sacramento. She was not misbehaving; she was following the instructions of her parents, both Jehovah’s 
Witnesses, that she should not join in the flag salute. In 1938, the California Supreme Court upheld the 
compulsory flag salute. In 1940, the US Supreme Court ruled 8–1 in a similar Pennsylvania case, Gobitis v. 
Minersville, that school boards could compel all students to recite the pledge or be expelled. Just three years 
later, on Flag Day 1943, the court reversed itself in Barnette v. State Board of Education. The decision became a 
landmark for asserting the rights of religious liberty, stating: “If there is any fixed star in our constitutional 
constellation it is that no official, high or petty, can prescribe what shall be orthodox in politics, nationalism or 
other matters of opinion, or force citizens to confess by words or act their faith therein.”  

 

#3  Primary 
Source 

Marbury v. Madison, 1803 – Judicial Review 
 
 US Supreme Court decision in Marbury v. Madison (fragment) 
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For the Student 
 

US Supreme Court ruling in Marbury vs Madison, 1803 
 It is emphatically the province and duty of the Judicial Department to say what the law is. … So, if a law be in 
opposition to the Constitution, if both the law and the Constitution apply to a particular case, so that the Court must 
either decide that case conformably to the law, disregarding the Constitution, or conformably to the Constitution, 
disregarding the law, the Court must determine which of these conflicting rules governs the case. This is the very 
essence of judicial duty. If, then, the Courts are to regard the Constitution, and the Constitution is superior to any 
ordinary act of the Legislature, the Constitution, and not such ordinary act, must govern the case to which they both 
apply. 
 
For many legal scholars, the 1803 case Marbury v. Madison is considered one of the most important cases ever 
decided. The circumstances of the case are complicated, but the ruling, authored by Chief Justice John Marshall, is 
very clear and direct.  
 
The ruling established for the first time the doctrine of judicial review — the right, indeed the obligation, of the 
Supreme Court to determine whether an act of Congress is unconstitutional and, if it is, to strike it down. Before this 
decision, no precedent existed that gave the Supreme Court final authority in deciding the validity of laws that 
conflicted with one another. It also firmly established the judicial branch as a coequal branch of government with the 
legislative and executive branches. 
 
The image of the court decision here bears the marks of the Capitol fire of 1898. Though the paper ruling was 
almost consumed by flames, the decision endured and forms the bedrock of American jurisprudence. 
 
Questions of inquiry: 
1. When might laws conflict with one another? Why is it pivotal to have the judicial branch be the final arbiter of a 
law’s constitutionality? 

2. If the judiciary is a coequal branch of government, how will its decision — for example, that a law passed by 
Congress or a presidential executive order is unconstitutional — be enforced? 

Title of Source Draft of Motion Rule for Marbury v Madison 

Holding Institution U.S. National Archives and Records Administration 
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Link to Record https://catalog.archives.gov/id/1497352 

 

For the Teacher 
 

The 1803 case Marbury v. Madison established for the first time the doctrine of judicial review — the right, indeed 
the obligation, of the Supreme Court to determine whether an act of Congress (or laws passed by other 
legislatures) is constitutional.  

The case originated with a complaint by William Marbury, who, along with others of the Federalist Party, was 
appointed a justice of the peace in Washington, DC, in the waning days of lame-duck President John Adams’s 
term. The Federalist-dominated Congress had created 16 new judgeships in an effort to maintain control over the 
judiciary. But Marbury’s commission,  being one of the last of the “midnight appointments,” was not physically 
delivered to him before the term ended. When President Thomas Jefferson took office, he instructed Secretary of 
State James Madison not to deliver the commission, and Marbury was subsequently denied his appointment. 
Marbury filed suit. In its decision, signed by Chief Justice John Marshall, the high court ruled that in the first 
instance, since Marbury had been lawfully issued his commission, the new president could not deny it to him; 
however, in the second instance the post to which he was appointed was not covered by the Constitution and 
therefore Congress had acted incorrectly. This was the first time the court set the precedent that it alone could 
determine the constitutionality of an act — even those enacted by Congress or authorized by the president. 

The case has been used ever since that time to establish the judiciary as a coequal branch of government, and the 
final arbiter of whether or not a law is constitutional. As Marshall stated in his ruling, “a law repugnant to the 
Constitution is void and courts as well, as other departments, are bound by that instrument.” The excerpted text is 
dense and challenging yet important for students to navigate on their own. An accompanying literacy activity helps 
students to deconstruct, comprehend, and make meaning of the text. 

#4  Primary 
Source 

Fourteenth Amendment to the U.S. Constitution, 1868 – Equal Protection:  
 
4a. Fourteenth Amendment, US Constitution. 
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4b. Charlotte Brown’s handwritten plea to the court against Omnibus Railroad Company 
 

 
 
Transcript: 
 
[illegible] Resided on Scotland Street [illegible] Filbert a Greenwich on 17 April 1863 - On 17th 1863 — I started from home for 
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the purpose of visiting my physician on Howard St. On going down Filbert, when one of the cars came along and the driver 
hailed me by giving me a signal of raising his hand. I returned the signal, the car stopped and I got in. It was 7 or 8 o’clock p.m. 
I entered from the rear platform. The car then started immediately. There were 3 passengers in the car at the time I entered, 
two gentlemen and one lady. I took my seat about midway and on the left hand side. I rode to the corner of Jackson and 
Stockton, Betw Union & Greene, the conductor went around to collect tickets and when he came to me I handed him my ticket 
and he refused to take it. It was one of the Omnibus RailRoad tickets, one that I had purchased of them previous to that time. 
He replied that colored persons were not allowed to ride. I told him I had been in the habit of riding ever since the cars had 
been running.  
 
 
Title of Source 4a.Joint Resolution Proposing the Fourteenth Amendment to the United States 

Constitution 

 
4b. Charlotte Brown’s plea to the court against Omnibus Railway Company 

Date 4a. 1866 June 13 
4b. between 1863 and 1866 

Holding Institution 4a. US National Archives and Records Administration 
4b. The California Historical Society 

Link to Record 4a. https://catalog.archives.gov/id/1408913 

Preferred Citation 4b. Legal Documents: Charlotte Brown v. Omnibus Railroad Company, 1863-1866; 
MS 228A 
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For the Student 
 

Excerpt of Fourteenth Amendment, Section 1.  
All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United 
States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or 
property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws. 

The Fourteenth Amendment expands the concept and rights of citizenship and provides equal protection under the 
law to all. In the second sentence — especially the clause, “No State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens” — Congress amended the Constitution to provide equal protection 
for all citizens. The Fourteenth Amendment was passed just after the Civil War, when for the first time formerly 
enslaved people were assured of the right to citizenship.  

But the amendment’s impact extended even further. It became an important turning point in how the Supreme Court 
was called upon to determine whether certain laws violate the rights of certain citizens and not others. Many future 
complaints filed with the courts rest on the conviction that certain laws that apply to some citizens and not others 
are in violation of the Fourteenth Amendment.  

The phrase “nor deny to any person within its jurisdiction the equal protection of the laws” is also crucial, because it 
means that equal protection of the laws applies to all persons, not just citizens. This is especially important as many 
immigrants — especially those from Asia and other majority nonwhite countries — were denied the right to become 
US citizens. 

Even before the Fourteenth Amendment was passed, black Americans fought in the courts for equal treatment. In 
San Francisco, Charlotte Brown, the daughter of a former slave, sued the Omnibus Railroad Company in 1863 — 
at the height of the Civil War — after being ejected from a streetcar because “colored persons were not allowed to 
ride.” A California judge ruled in her favor, without relying on federal law. 

Questions of inquiry: 

1. Why do you think Congress determined it was necessary to pass the Fourteenth Amendment even though 
the Bill of Rights protected the fundamental rights of individuals? 

2. How did the Civil War and Reconstruction change the concept of who was a citizen of the United States? 
Referring to Justice O’Connor’s statement, do you think public opinion in 1868 opposed or supported the 
Fourteenth Amendment?  

3. With the passage of the Fourteenth Amendment, did formerly enslaved people have the same rights as 
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other people? If not, why not? 

For the Teacher 
 

This is the first section of the Fourteenth Amendment, which defines the concept and rights of citizenship. In the 
second sentence — especially the clause, “No State shall make or enforce any law which shall abridge the 
privileges or immunities of citizens” — Congress amended the Constitution to provide for equal protection for all 
citizens.  

The Fourteenth Amendment was an important turning point in how the Supreme Court was called upon to 
determine whether a law violated the rights of certain citizens and not others. Many future complaints filed with the 
courts rest on the conviction that laws that apply to some citizens and not others are in violation of the Fourteenth 
Amendment. This was especially true for those who were originally left out of the US Constitution, including 
formerly enslaved people, immigrants from specific countries (especially Asian countries), and others. 

This amendment was passed just after the Civil War, during Reconstruction, when the federal government wanted 
to ensure that formerly enslaved people were guaranteed the right to full citizenship. The passage of this 
amendment reversed the infamous Dred Scott decision of 1857 in which the US Supreme Court ruled that African 
Americans were not and never could be citizens. 

Since that time, the Fourteenth Amendment has been the basis for challenges to laws that deprived people of their 
rights on the basis of race, skin color, ethnicity, and national origin. 

#5  Primary 
Source 

Yick Wo v. Hopkins – Laws Applied with an Unequal Hand  
 
5a. Yick Wo laundry in San Francisco 
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5b. Order No. 1569 regulating building materials of city laundries. 
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Transcript: 
 
Order No. 1569,  
Prescribing the kind of Buildings in which Laundries may be Located.  
 
The People of the City and County of San Francisco do ordain as follows:  
 
Section 1. Is shall be unlawful from and after the passage of this order for any person or persons to establish, maintain or carry 
on a Laundry within the corporate limits of the City and County of San Francisco, without having first obtained the consent of 
the Board of Supervisors, except the same be located in a building constructed either of brick or stone.  
 
Section 2. It shall be unlawful for any person to erect, build or maintain, or cause to be erected, built or maintained, over or 
upon the roof of any building now erected or which may hereafter be erected within the limits of said city and county any 
scaffolding, without first obtaining the written permission of the Board of Supervisors, which permit shall state fully for what 
purpose said scaffolding is to be erected and used and such scaffolding shall not be used for any other purpose than that 
designated in such permit.  
 
Section 3. Any person who shall violate any of the provisions of this Order, shall be deemed guilty of a misdemeanor, and upon 
conviction thereof, shall be punished by a fine of not more than one thousand dollars, or by imprisonment in the County Jail not 
more than six months, or by both such fine and imprisonment.  
 
In Board of Supervisors, San Francisco, May 24, 1880. After having been published five successive days, according to the law, 
taken up and passed by the following vote:  
 
AYES — Supervisors Schottler, Mason, Litchfield, Drake, Whitney, Eastman, Fraser, Taylor, Doane, Bayly, Torrey, Stetson.  
 
JNO. A. RUSSELL, Clerk.  
Approved, San Francisco, May 26, 1880. 
I.S. KALLOCH, 
Mayor and ex-officio President Board of Supervisors. 
 
 

Title of Source 5a. Yick Wo laundry in San Francisco 
5b. Order No. 1569 regulating building materials of city laundries. 

Date 5a. 1886 January 22 
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5b. 1880 May 26 

Holding 
Institution 

5a. and 5b. US National Archives and Records Administration 

Link to Record 5a. https://www.archives.gov/san-francisco/finding-aids/holdings-guide-01.html#21 
5b. https://www.archives.gov/san-francisco/finding-aids/holdings-guide-01.html#21 

 

For the Student 
 

US Supreme Court ruling in Yick Wo v. Hopkins, 1886 
Though the law itself be fair on its face and impartial in appearance, yet, if it is applied and administered by public 
authority with an evil eye and an unequal hand, so as practically to make unjust and illegal discriminations between 
persons in similar circumstances, material to their rights, the denial of equal justice is still within the prohibition of 
the Constitution. … 
 
The discrimination is, therefore, illegal, and the public administration which enforces it is a denial of the equal 
protection of the laws and a violation of the Fourteenth Amendment of the Constitution. The imprisonment of the 
petitioners is, therefore, illegal, and they must be discharged. 

The judgment of the Supreme Court of California in the case of Yick Wo, and that of the Circuit Court of the United 
States for the District of California in the case of Wo Lee, are severally reversed, and the cases remanded, each to 
the proper court, with directions to discharge the petitioners from custody and imprisonment. 
 
Lee Yick immigrated to San Francisco in 1861 and opened the Yick Wo laundry. He operated the laundry for 22 
years from the same wooden building and had a certification from fire and health officials that his laundry was safe. 
But he was arrested and fined for violating a local ordinance that required special approval to operate a wooden 
laundry. Although the ordinance did not specifically include the word Chinese, it obviously targeted  the Chinese 
wooden laundries.  
  
In 1883, a superior court judge upheld the city ordinance and Lee Yick was kept incarcerated. Yick’s attorneys took 
the case all the way to the US Supreme Court, which ruled that the law outlawing wooden laundries was unequally 
enforced against Chinese laundrymen in violation of the Fourteenth Amendment. 
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Questions of inquiry: 
1. This US Supreme Court ruling was in 1886, a few decades after the Fourteenth Amendment was passed. How 
did the amendment, enacted to ensure the citizenship rights of formerly enslaved African Americans, affect the 
rights of Chinese immigrants? 
  
2. How would a judge determine whether a law specifically targeted one ethnic or racial group, if that group is not 
mentioned in the text of the law? 
  
3. How did the organizations within the Chinese community — based on profession and village origin — provide the 
ability to challenge unfair laws? 
 

For the Teacher 
 

Many Chinese immigrants who came to California during the Gold Rush period opened laundries in San Francisco. 
They were subjected to numerous laws meant to harass them and drive them from the city. These included laws 
that imposed fees on laundries that did not use horse-drawn vehicles (most Chinese carried the finished laundries 
on poles), a “Chinese Police Tax,” and a queue ordinance that required jail inmates to cut off their queues, the long 
braids that were culturally significant to Chinese men. The Chinese community organized to challenge these laws, 
by necessity hiring white lawyers. 
  
Immigrant Lee Yick operated the Yick Wo laundry for 22 years from the same wooden building and had a 
certification from fire and health officials that his laundry was safe. In 1883, a superior court judge upheld a city 
ordinance limiting wooden laundries, aimed at closing down the Chinese laundries. Lee Yick’s attorneys took the 
case all the way to the US Supreme Court, which ruled in 1886 that the law outlawing wooden laundries was 
unequally enforced against Chinese laundrymen in violation of the Fourteenth Amendment. 
  
Despite this landmark ruling, this collection of insidious laws had a deeper political impact: The national Chinese 
Exclusion Act of 1882 severely limited Chinese immigration to the United States. That law was the first immigration 
ban naming a specific ethnic group. Chinese immigrants were not allowed to become US citizens until 1952. 

#6  Primary 
Source 

Plessy v. Ferguson, 1896 – Separate but Equal -  
 
6a. Drinking fountain on the county courthouse lawn, Halifax, North Carolina 
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6b. Headline from San Francisco Call about case challenging the color bar at Sutro Baths.  
 

 
 
Transcription:  
 
6b. NEGROES CLAIM CIVIL RIGHTS - They Insist Upon Equal Privileges in Public Baths. - A Social Club of 
Colored People Will Back the Suit Against Adolph Sutro. 
 
 

California Historical Society 31 



Government What Makes a Law Constitutional?  Does that ever Change? Who Decides? 
 

Title of Source 6a.Drinking fountain on the county courthouse lawn, Halifax, North Carolina 

6b. Negroes Claim Civil Rights  

Date 6a. 1938 April 
6b.1897 August 2 

Holding Institution 6a. Library of Congress 
6b. National Park Service  

Link to Record 6a. https://www.loc.gov/resource/fsa.8a03228/ 
6b. 
https://cdnc.ucr.edu/?a=d&d=SFC18970802.2.71&e=-------en--20-SFC-1--txt-txIN-negr
oes+claim+equal+rights-------1 

 

For the Student 
 

US Supreme Court ruling in Plessy v. Ferguson, 1896 
 
Legislation is powerless to eradicate racial instincts or to abolish distinctions based on physical differences, and the 
attempt to do so can only result in accentuating the difficulties of the present situation. If the civil and political rights 
of both races be equal, one cannot be inferior to the other civilly or politically. If one race be inferior to the other 
socially, the Constitution of the United States cannot put them on the same plane. 
  
Plessy v. Ferguson was a landmark ruling by the US Supreme Court that established the flawed concept of 
“separate but equal.” It grew out of a case in Louisiana in which passenger Homer Plessy, who was one-eighth 
black, was arrested when he attempted to sit in the “whites only” car of a railroad train, in violation of a Louisiana 
law.  
 
In upholding the doctrine of “separate but equal,” the Court opened the door to the validation of a plethora of 
insidious Jim Crow laws. Throughout the country there were segregated schools, recreational facilities, restaurants, 
and hotels. In public places there were separate drinking fountains, bathrooms, and waiting rooms for “Colored” and 
“White.” All of these were now “constitutional,” despite the fact that the facilities for blacks were underfunded, 
neglected, inaccessible, and inferior to those for whites. 
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Many fought back against Jim Crow laws and this high court ruling. In San Francisco, John Harris, an African 
American waiter, successfully sued Sutro Baths over the color bar that prevented him from swimming there — just 
a few months after the Plessy decision. Harris brought his suit under a state law that barred racial discrimination in 
public accommodations (like swimming pools). 
  
Questions of inquiry: 
  
1. How did the Court reconcile its ruling with the promise of the Fourteenth Amendment that all deserve equal 
protection under the law? 
2. Can “separate but equal” ever really be equal? How was the ruling used to justify inadequate and 
resource-starved conditions in segregated schools, workplaces, and public accommodations? 
3. Why was John Harris able to win his challenge against the color bar at Sutro Baths, despite the US Supreme 
Court ruling? 
 

For the Teacher 
 

In upholding the doctrine of “separate but equal,” the Court opened the door to the validation of a plethora of Jim 
Crow laws. Throughout the country there were segregated schools, recreational facilities, restaurants, and hotels. 
In public places there were separate drinking fountains, bathrooms, and waiting rooms for “Colored” and “White.” All 
of these were now “constitutional,” despite the fact that the facilities for blacks were underfunded, neglected, and 
inferior to those for whites. 
 
The 7–1 ruling acknowledged that the Fourteenth Amendment required equal protection of the laws, but it also 
stated that “enforced segregation of the two races” did not necessarily “stamp the colored race with a badge of 
inferiority.” The one lone dissenter, Justice John Marshall Harlan, wrote: “The arbitrary separation of citizens on the 
basis of race, while they are on a public highway, is a badge of servitude wholly inconsistent with the civil freedom 
and the equality before the law established by the Constitution. It cannot be justified upon any legal grounds." 
  
Justice Harlan also warned that the court’s ruling would “arouse race hate” and “perpetuate a feeling of distrust 
between these races.” Sadly, his ruling was prescient: In the wake of this ruling there was a proliferation of Jim 
Crow laws and violence against the African American community. 
 

#7 Primary 
Source 

Mendez v. Westminster – Fight back against discrimination 
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7a. Photo of Sylvia Mendez’s parents 
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7b. The Mexican Hoover School 
 

 
 
 
Title of Source 7a. Felícitas and Gonzalo Méndez, parents of Sylvia Mendez 

7b. The Mexican Hoover School 

Date 7a. circa 1944 
7b. 1930 

Holding Institution 7a. Sylvia Mendez 
7b. Chapman University Archives and Special Collections  
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Link to Record  7a. http://sylviamendezinthemendezvswestminster.com/aboutus.html 
7b. https://digitalcommons.chapman.edu/mendez_v_westminster/17/ 

 

For the Student 
 

In 1947, Gonzalo and Felicita Mendez were outraged when they learned that the 17th Street School in Westminster 
would not accept their 9-year-old daughter, Sylvia, and her brothers because their skin was too dark. They were 
told to go to Hoover, the “Mexican” school, a small building bordering a cow pasture with hand-me-down books and 
dilapidated desks. They organized other families to join them in their protest to the school district. When that failed, 
they hired a lawyer and filed a class action lawsuit in 1945 on behalf of 5,000 Mexican American children in four 
Orange County districts. 
  
Although the school districts argued that the Plessy ruling justified segregation as long as the separate facilities 
were equal, the Mendez lawyer called on a social scientist who testified that racial segregation harmed both 
Mexican American and white students because it reinforced stereotypes of ethnic inferiority and superiority. 
  
Many organizations, including the NAACP and the ACLU, joined the lawsuit because they knew the outcome would 
affect many children. The district court ruled in favor of the Mendez children and the other Mexican American 
students, determining that the school districts violated not just state law but the US Constitution. 
  
Questions of inquiry: 
  

1. How does a class action lawsuit affect more people than the named plaintiffs? What measures did the 
Mendez family take to right the wrong against their children? 

2. Why was the testimony of the social scientist instrumental in the judge’s ruling in the Mendez case?  
3. Why did the Mendez case not have the national impact of Brown v. Board of Education? 

  

For the Teacher 
 

Gonzalo Mendez emigrated from Mexico, and his wife was from Puerto Rico. Like many Latinxs in California in the 
1940s, they worked as farm laborers. In 1944, Gonzalo had earned enough money to lease his own ranch — from 
a Japanese American family that was incarcerated during World War II — in the rural Orange County community of 
Westminster. 
  
Though the California School Law explicitly mandated segregation of African Americans and Asians, the legislature 
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never included Mexican Americans because under California law, they were considered “white.” It was common 
practice, however, for school districts to segregate the Latinx children in separate, poorly equipped schools. 
  
The Mendez case, though it never reached the US Supreme Court, had a significant national impact. It served as a 
precedent for federal courts in Texas and Arizona and also contributed to the passage of a bill signed by California 
Governor Earl Warren that repealed all school laws mandating segregation. Moreover, the author of the 
friend-of-the-court brief filed by the NAACP was Thurgood Marshall, who less than a decade later successfully 
argued Brown v. Board of Education before the US Supreme Court. 
  
The Mendez case also built on the lawsuit filed by 15-year-old Alice Piper, a Paiute student, who successfully 
brought a lawsuit in the California Supreme Court when she was denied entry into the newly built Big Pine High 
School in Inyo County because she was Indian. 

#8  Primary 
Source 

Brown v. Board of Education, 1954  — Photo of mother and daughter on steps of Supreme Court building 
with newspaper  
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Title of Source [Mrs. Nettie Hunt, sitting on steps of Supreme Court, holding newspaper, explaining to 

her daughter Nikie the meaning of the Supreme Court's decision banning school 
segregation] [graphic]. 

Date  1954 

Holding Institution  Library of Congress 
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Link to Record https://www.loc.gov/item/00652489/ 

 

For the Student 
 

US Supreme Court decision in Brown v. Board of Education 347 U.S. 483 (1954) 

Segregation of white and Negro children in the public schools of a State solely on the basis of race, pursuant to 
state laws permitting or requiring such segregation, denies to Negro children the equal protection of the laws 
guaranteed by the Fourteenth Amendment — even though the physical facilities and other “tangible” factors of 
white and Negro schools may be equal. It is doubtful that any child may reasonably be expected to succeed in life if 
he is denied the opportunity of an education. Such an opportunity . . . must be made available to all on equal 
terms…. “separate but equal” has no place. Separate educational facilities are inherently unequal. 
 
US Supreme Court decision, signed by Chief Justice Earl Warren 
 
In 1954 the US Supreme Court issued a unanimous ruling in the case of Brown v. Board of Education, determining 
that racial segregation was unconstitutional. More than half a century after the same court’s ruling in Plessy, the 
court ruled that “separate but equal” did not provide equality. 
 
Linda Brown was an elementary school student in Topeka, Kansas, where the schools — like schools throughout 
the country — were segregated by race. Even though there was a school nearer her house, Brown and her sister 
had to take a dangerous, circuitous route to a more distant school because she was not allowed to attend the 
“white” school. The district court ruled that according to Plessy, the segregated school was equal. Brown’s family 
decided to appeal the ruling to the US Supreme Court. 
 
The Brown case came at a crucial moment: The national Civil Rights movement was beginning and the NAACP 
(National Association for the Advancement of Colored People, a leading civil rights organization) was looking for a 
school desegregation case to take to the nation’s highest court. Attorney Thurgood Marshall, the great-grandson of 
an enslaved man, was the strategist who successfully argued the case before the Supreme Court. 
 
Questions of inquiry 
 

1. “Separate but equal” was the law of the land since the Supreme Court’s ruling in Plessy in 1896. Why do 
you think the court reversed that ruling with the Brown decision in 1954? 
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2. Racial segregation was rampant in 1954 — at workplaces, in transportation, in public accommodations. Why 
do you think the NAACP focused on challenging segregation in schools as a priority? 

3. How do you think the mother in the photo is explaining the newspaper headline to her daughter? 
 

For the Teacher 
 

The 1954 landmark ruling in Brown v. Board of Education is one of the most dramatic examples of the way in which 
the US Supreme Court can change its interpretation of what is constitutional. In 1896, the high court ruled that 
“separate but equal” was the law of the land — a decision that codified and solidified more than a half century of 
Jim Crow laws and racial segregation. Advocates in the African American community organized against this 
discrimination for decades; the NAACP was founded in 1909. 
 
Thurgood Marshall and other NAACP leaders knew that racial segregation in the nation’s schools was one of the 
greatest obstacles to overcome for African Americans (and others) to achieve real equality. They filed several 
cases — against law schools and universities — before Brown, but Brown was pivotal because it involved public 
elementary schools and high schools. Marshall had participated in the Mendez case and saw the value of social 
science evidence that showed how detrimental racial segregation was to both students of color and white students. 
 
Chief Justice Earl Warren had also witnessed the Mendez case (when he was California’s governor). Aware of the 
division on the court, which reflected the deep division in the country, he worked hard to make sure that the ruling in 
Brown was unanimous, and that he issued the opinion. All schools in the nation were ordered to end racial 
segregation “with all deliberate speed.” 
 

#9  Primary 
Source 

Obergefell v. Hodges — Marriage Equality: Phyllis Lyon and Del Martin with San Francisco Mayor Gavin 
Newsom  
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Title of Source Phyllis Lyon and Del Martin with San Francisco Mayor Gavin Newsom 

Date  2008 June 

Creator  Liz Mangelsdorf 
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Holding Institution  Liz Mangelsdorf 

 

For the Student 
 

Obergefell v. Hodges, 135 U.S. 2071 (2015) 
 
The Constitution promises liberty to all within its reach, a liberty that includes certain specific rights that allow 
persons, within a lawful realm, to define and express their identity. The petitioners in these cases seek to find that 
liberty by marrying someone of the same sex and having their marriages deemed lawful on the same terms and 
conditions as marriages between persons of the opposite sex. 

This analysis compels the conclusion that same-sex couples may exercise the right to marry. 

[T]he right to personal choice regarding marriage is inherent in the concept of individual autonomy. This abiding 
connection between marriage and liberty is why Loving invalidated interracial marriage bans under the Due Process 
Clause…. Like choices concerning contraception, family relationships, procreation, and childrearing, all of which are 
protected by the Constitution, decisions concerning marriage are among the most intimate that an individual can 
make…. Indeed, the Court has noted it would be contradictory “to recognize a right of privacy with respect to other 
matters of family life and not with respect to the decision to enter the relationship that is the foundation of the family 
in our society.…” 

The 2015 US Supreme Court case Obergefell v. Hodges was a landmark decision giving same-sex couples the 
right to marry and for their marriages to be recognized throughout the country. It was not an overnight decision, 
however. Like many of the key rulings you have learned about here, it came about after decades of advocacy by 
LGBTQ organizations and civil rights activists. It also broke precedent with more than a century of anti-gay laws 
and court rulings. 

For decades, lesbians and gay men were subject to legally sanctioned harassment, job discrimination, and even 
criminal charges. In 1986, the US Supreme Court in Bowers v. Hardwick upheld a Georgia law criminalizing certain 
sexual acts between consenting adults. After years of organizing and lawsuits showing how that law made criminals 
out of same-sex couples, the court overturned the decision in 2003 in the Texas case of Lawrence v. Texas. 

In California, San Francisco Mayor Gavin Newsom authorized same-sex marriages on Valentine’s Day 2004 — but 
less than a month later, the wedding celebrations were halted by the California Supreme Court under existing state 
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law. When that law was challenged, the state high court ruled in a 4 – 3 decision that the law barring same-sex 
marriages violated the state constitution. However, anti-gay groups put an initiative on the ballot, Proposition 8, 
barring same-sex marriages. The voters passed that measure in 2008, and advocates challenged it in federal court 
— which ruled it unconstitutional. Same-sex marriages resumed in California but were not recognized in many other 
states or by federal law. 

In Obergefell, the high court referenced Loving v. Virginia, a historic 1967 ruling that struck down a state law 
outlawing interracial marriages. The court’s reasoning echoed amicus briefs from African American, Latino, Asian 
American, religious, and women’s groups arguing that a ban on gay marriage threatened the equal protection of all 
people, not just lesbians and gay men.  

Questions of inquiry: 

1. Why was the earlier case of Loving v. Virginia an important milestone for the ruling in Obergefell v. Hodges? 
How does this ruling relate to earlier rulings under the Fourteenth Amendment, like Mendez and Brown? 
What are the similarities and differences? 

2. How did the court go from criminalizing gay relationships to upholding their sanctity in the course of 40 
years? 

3. When states have different laws regarding, for example, same-sex marriages, why does the court look to 
the Fourteenth Amendment to determine which laws are constitutional? 

For the Teacher 
 

In Obergefell v. Hodges the US Supreme Court determined that the Fourteenth Amendment requires a state to 
license a marriage between two people of the same sex and to recognize a marriage between two people of the 
same sex when their marriage is lawfully recognized and performed legally in another state. 
 
James Obergefell and John Arthur were Ohio residents. When they learned Arthur was dying of ALS, they flew to 
Maryland, a state that recognized same-sex marriages, and were legally married. However, the state of Ohio 
refused to recognize the marriage or list Obergefell as spouse on Arthur’s death certificate. Obergefell and plaintiffs 
from Michigan, Kentucky, and Tennessee challenged their state laws that mandated that marriages were only valid 
if they were between a man and a woman. 
 
In relying on the Fourteenth Amendment, the high court issued the final word. Its ruling resolved the patchwork of of 
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marriage laws — in some states, gay marriage had been made legal by court decisions, in others by the legislature, 
while in others it had been banned or voted down by a ballot initiative (like California’s Proposition 8). The Court’s 
decision meant that the law would be uniform throughout the United States and that same-sex marriages were 
constitutional under the Fourteenth Amendment. 
 

 

III. English Language Development extension activity 

Teacher background: With the Marbury v. Madison decision in 1803, the Supreme Court established the doctrine of judicial review, the 
power of the judicial branch to review the actions of the legislative and executive branches. The following excerpt from the Court’s ruling 
outlines and justifies that power. The language in this excerpt may be challenging for students due to the use of reference devices, 
unfamiliar vocabulary, and convoluted interconnected phrasing. The following activity will help students both understand the decision and 
think about its overall significance. 

1. Pass out Student Handout 12.5. Explain to the class that they’ll be continuing their investigation into what makes a law 
unconstitutional by focusing on an excerpt from a Supreme Court decision from 1803, Marbury v. Madison. 

2. As a whole class, have students read the full excerpt aloud. Define for them the term conformably and any other unfamiliar words. 

3. Ask students to share their initial thoughts regarding the excerpt. What do they get? What is confusing?  

4. Divide the class into pairs or groups of three. Tell them their job is to work together to better understand what the Court is saying 
regarding the role of the judiciary.  

5. Explain the sentence deconstruction chart on Student Handout 12.5 — the four columns divide the text into parts, based on how 
the words and phrases function in a given sentence. Tell students that their first job is to fill in any open spaces, using the excerpt 
from Marbury. (Note: The text in parentheses clarifies who is doing what by specifically listing reference devices.) 

6. Once the charts are complete, have students compare their answers with the key. 

7. Next, have students look at the first three columns, one at a time. Ask them to describe any patterns, common themes, or types of 
words. 
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a. For the Participant column, ask them to discuss: who or what are doing things in this excerpt? (the law, the Constitution, a 
case, a legislature) 

b. For the Circumstance/Connector column, ask them to describe what types of words these are — what are they doing in this 
excerpt? (they are describing relationships between other words) 

c. For the Process column, ask them to describe what the participants are doing (these are action verbs that direct, define, or 
offer a rule for making a decision or for governing) 

8. Once they’ve completed their charts and described the types of words in each column, tell students their next job is to draw or 
create an infographic or picture that defines or describes the relationship between the Constitution, the law, the legislature, and the 
Supreme Court. Who has power over whom? Who has the last word? What happens when there is disagreement? 

9. Answers will vary but should show that students understand the following: 
a. The Supreme Court has the power to review laws passed by both state and federal legislatures. 
b. When the Constitution and laws are in opposition, the Constitution must prevail. 

10. After students engage in the sentence deconstruction chart, they can synthesize information in the final graphic organizer.  This 
graphic organizer encourages students to chart literal details about the significance of each document, and it asks them to 
compare them as the documents have been in conversation with one another over time. 
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